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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF OKLAHOMA

ATTORNEY GENERAL OF THE
STATE OF OKLAHOMA, et al,

Plaintiff,
V.

TYSON FOODS, INC., etal,
Defendants,

TYSON FOODS, INC., etal,
Third-Party Plaintiffs,

V.

CITY OF TALEQUAH, etal,

Third-Party Defendants.

Case Number: 05-CV-329-TCK-SAJ

BRIEF IN SUPPORT OF MOTION OF THE BERRY GROUP OF THIRD-PARTY
DEFENDANTS FOR DISMISSAL, AND ALTERNATIVELY FOR SEVERANCE AND
STAY, OF THE THIRD-PARTY COMPLAINT OF DEFENDANTS/THIRD-PARTY
PLAINTIFFS, TYSON FOODS, INC., TYSON CHICKEN, INC., COBB-VANTRESS,
INC., PETERSON FARMS, INC. SIMMONS FOODS, INC., GEORGE’S, INC., AND
WILLOW BROOK FOODS, INC.

Introduction

Plaintiffs filed this action against the defendants, referred to as Poultry Integrator

Defendants, arising from their alleged improper conduct in the management and disposal of

poultry waste. Plaintiffs have alleged that the defendants conduct was intentional.

After the filing of the first amended complaint, the defendants filed two third-party

complaints. The defendant Cargill Turkey Production, LLC (“Cargill”) filed its third-party

action against the City of Tahlequah and the City of Westville. The defendants Tyson Foods,

Inc., Tyson Chicken, Inc., Cobb-Vantress, Inc., Peterson Farms, Inc., Simmons Foods, Inc.,
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George’s, Inc. and Willow Brook Foods, Inc., (“Tyson”) filed a third-party complaint naming
160 third-party defendants, which includes members of the Berry Group, and 150 “John Doe”
third-party defendants. Tyson seeks judgment against the third-party defendants to the extent
that judgment is rendered against them and in favor of the plaintiffs. The relief sought includes,
injunctive relief, contribution, indemnity, actual and punitive damages, together with costs and
attorneys fees. The third-party complaint alleges a wide range of activities of the third-party
defendants that allegedly contributed to the damages to the lIllinois River and the watershed
(IRW). These activities include the operation of municipal waste water plants, septic systems,
haying, grazing of livestock, lawn maintenance, and ownership, operation and maintenance of
golf courses, parks, nurseries, lake marinas, float trip operations, cabins, RV parks and
campgrounds. Missing from this wide range of activities are poultry operations.

In response to third-party complaint, the plaintiff State of Oklahoma (“Oklahoma’) has
filed a motion to sever and stay the third-party complaint or to dismiss same. Oklahoma has
advanced the proposition that defendants have failed to establish viable claims against the third-
party defendants for contribution or indemnity. The Berry Group agrees with Oklahoma’s
position and adopts Oklahoma’s motion and brief (See Dkt. #247), as well as Oklahoma’s reply
brief and errata thereto (See Dkt. #584 & 586), and requests the Court to dismiss Tyson’s third-
party complaint. In this regard some of the arguments advanced may be repetitive of those stated
by plaintiffs and other third-party defendants. However, since the parties making up the Berry
Group are in a different position than the plaintiffs, it is also necessary to go beyond merely

incorporating Oklahoma’s motion and brief.
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Arguments and Authorities

Tyson’s Third-Party Complaint is Subject to Dismissal
Due to the Lack of Viable Claims Against the Berry Group

Introduction

In the First Amended Complaint, plaintiffs seek recovery against the defendants under 10
causes of action: CERCLA Cost Recovery found at 42 U.S.C. § 9607, CERCLA Natural
Resource Damages of 42 U.S.C. § 9607, Solid Waste Disposal Act (“SWDA”) Citizen Suit,
State Law Nuisance, Federal Common Law Nuisance, Trespass under Oklahoma Law,
Violations of Oklahoma Statutes, 27A O.S. § 2-6-105 & 2 O.S. § 2-18.1, Oklahoma
Administrative Code, § 35:17-3-14 (violations of Animal Waste Management Plan) and Unjust
Enrichment/Restitution/Disgorgement.  Plaintiffs seek damages, imposition of fines and
penalties and injunctive relief. Tyson, in turn, asserts claims against the third-party defendants
for indemnity and contribution. As to the actions based on state law and federal common law,
Tyson claims entitlement to contribution pursuant to 12 0.S. § 832 and/or indemnification.! In
addition to contribution, Tyson also seeks to impose on third-party defendants injunctive relief
and imposition of damages, penalties, punitive damages and costs, including attorneys fees with
reference to the actions based on federal statutes if Tyson is held liable for same to Plaintiffs.

Rule 14 (a) of the Federal Rules of Civil Procedure authorizes the assertion of a third-
party complaint against a third-party “who is or may be liable to the third-party plaintiff for all or
part of the plaintiff’s claim against the third-party plaintiff.” The operative section of this
provision is the phrase “who is or may be liable to the third-party plaintiff.” Impleader is only
proper when liability of the third-party defendant is “in some way derivative of the outcome of

the main claim.” Hefley v. Textron, Inc. 713 F.2d 1487, 1498 (10" Cir. 1983) (citations omitted).

! Third-party complaint at J 203.

% Third-party complaint at J 210, 211, 215, 221 and Prayer for Relief.

3
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Therefore, “if there is not a right to relief under the substantive law, impleader is improper.”
Ibid.  Tyson’s third-party complaint fails to satisfy this requirement and is subject to dismissal.

There is No Right to Indemnity or Contribution With Regard to Those
Actions Based on Oklahoma Statutory or Common Law or Federal Common Law

Included in Tyson’s third-party action is a request for indemnity. However, under
Oklahoma law, indemnity requires the existence of a legal relationship between the parties.
“The right to indemnity is not limited to cases where there is an express agreement to that effect.
A right to implied indemnity may arise out of a contractual or a special relationship between
parties and from equitable considerations. In the case of noncontractual indemnity, the right
rests upon fault of another which has been imputed or constructively fastened upon him who
seeks indemnity.” Central National Bank of Poteau v. McDaniel, 1986 OK. Civ. App. 34, 734
P. 2d 1314, 1316. The Oklahoma Supreme Court in Porter v. Norton-Stewart Pontiac-Cadillac
of Enid, 1965 OK 18, 405 P.2d 109, 113, observed, with the reference to a question of implied
indemnity, “one of the exceptions to the general rule denying indemnity as between joint tort-
feasors arises when the one claiming indemnity... was only technically or constructively at fault
as from a failure to perform some legal duty, and the negligent or wrongful act of the party from
whom indemnity is sought was a primary and proximate cause of injury.” Tyson’s allegations
do not allege the existence of a relationship. Further, there is no suggestion of constructive or
vicarious liability of Tyson due to the alleged acts of the third-party defendants. Finally, the
plaintiffs allege intentional acts of wrongdoing by the defendants. Indemnity is not available for
intentional acts. See, Tillman v Shofner, 2004 OK CIV APP 40, 90 P.3d 582, 583.

Intentional wrongdoing also precludes a claim for contribution. 12 O. S. § 832 C (“There
IS no right of contribution in favor of any tort-feasor who has intentionally caused or contributed

to the injury or wrongful death.”). Since plaintiffs allege intentional actions of the defendants as
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the cause of the damage to the IRW, defendants/third-party plaintiffs are precluded from relief
from the third-party defendants.

The intentional nature of defendants’ acts precludes their action for indemnity and/or
contribution under the federal common law of nuisance. See, Restatement of Torts § 886A (3),
Olson v Farms, Inc. v Safeway Stores, Inc., 649 F.2d 1370, 1379 (10" Cir. 1979).

Plaintiffs’ also allege an intentional violation of the state’s statutory provisions by
defendants. As noted by Oklahoma in its brief,? it is not seeking damages for these violations.
Rather, plaintiffs seek the imposition of penalties for defendant’s intentional violations of the
statutory schemes governing the conduct of the defendants. Neither indemnity nor contribution
is available to Tyson in its third-party action.

There Is No Contribution or Indemnity For Tyson for Liability Under Federal Statutes

The Berry Group can not provide any additional authority that has not been presented to
the Court by Oklahoma or other parties regarding the nature of the liability under the subject
federal statutes. It therefore adopts and incorporates herein by reference Oklahoma’s arguments
and authorities that there is no right of indemnity or contribution for liability imposed on Tyson
under plaintiff’s RCRA and CERCLA claims.

Factors for Severance or Stay of Third-Party Action

Even if the Court should find the existence of a claim for relief in Tyson’s third-party
complaint, the Court may, in its discretion, dismiss a third-party claim. See, Blais Construction
Company, Inc. v. Hanover Square Associates, 733 F. Supp. 149 (N.D.N.Y. 1990). In addition,
Fed. R. Civ. P. 14(a) provides that a party “may move to strike the third-party claim, or for its

severance or separate trial.” Under Fed. R. Civ. P. 42(b), “in furtherance of convenience or to

® See Plaintiff’s motion and brief, Docket number 247, at pages 18 to 20.
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avoid prejudice, or when separate trials will be conducive to expedition and economy, [the
Court] may order a separate trial of any . . . third party claim.”

The decision to stay and/or sever, as in the case of dismissal, is committed “to the sound
discretion of the court.” In re CFS—Related Securities Fraud Litigation, 213 F.R.D. 435 (N.D.
Okla. 2003). In CFS, the Court identified several factors to be considered in determining
whether to sever and/or stay the third-party action. These include judicial economy, prejudice to
the third-party defendants and the original parties and the delay in asserting third-party claims
against third-party defendants. 213 F.R.D. 438 to 440.

It is submitted that a consideration of judicial economy and the prejudice to the third-
party defendants and the plaintiffs warrants a severance of the third-party complaints and a stay
of same pending resolution of plaintiffs’ action against the Defendant Poultry Integrators.”

Judicial Economy is Not Promoted by the Third Party Complaints

The claimed benefits of the third-party complaints are illusory due to the simple fact that
the third-party plaintiffs have not named all parties they allege are responsible to them if they are
responsible to Oklahoma. In its third-party complaint, Tyson asserts that its contribution to the
condition of the IRW is “insignificant in comparison to the contribution of the Third-Party
Defendants and the thousands of other persons, corporations and political subdivisions operating
with the IRW.”® In its brief in response to the plaintiffs’ motion to sever, strike, stay and/or
dismiss, Tyson asserts that is has “been forced to do what Plaintiffs will not — i.e. acknowledge

that this litigation must include all persons and entities whose activities may directly affect the

* While the third party complaint of the Cargill group of defendants is limited to two municipalities, it is submitted
that is should also be stayed pending resolution of the main action. While the Berry Group is not a third-party
defendant in the Cargill third party complaint, it is submitted that if the Court should sever and/or stay the Tyson
third party action, that the Cargill third party complaint should receive the same treatment in order to avoid
duplicative actions and the associated costs.

> Third Party Complaint, Docket Number 80-1, page 10, 3.
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IRW.” ® Tyson falls short of that goal. Its arguments that it promotes judicial efficiency and
avoids prejudice to the parties is without merit since there still remains “thousands” of people
and entities that are allegedly responsible for the condition of the watershed that are not parties
to this litigation.

Judicial economy or efficiency means the elimination of delay and/or duplicative actions,
See, Hicks v Long Island Railroad, 165 F.R.D. 377, 379. (E.D.N.Y. 1996). The purpose of Rule
14 is "to avoid two actions which should be tried together to save the time and cost of a re-
duplication of evidence, to obtain consistent results from identical or similar evidence, and to do
away with the serious handicap to a defendant of a time difference between a judgment against
him and a judgment in his favor against the third-party defendant.” Ibid. Efficiency is not
promoted by Tyson’s selection of a limited number of third-party defendants that are allegedly
responsible. There will still be a need for a second trial to adjudicate all of those thousands of
people and entities that Tyson claims contributed waste to the IRW and to adjudicate the
counterclaims of Third-Party Defendants against the Third-Party Plaintiffs.

Third-Party Defendants Will Suffer Prejudice Absent a Dismissal or Stay and Severance

The Berry Group is unable to determine the criteria for Tyson’s selection of third-party
defendants to represent a “cross section” of what is alleged to be essential parties.” Those named
suffer prejudice in that they have and will incur costs, both in time and expense, in defending
against the allegations of Tyson. Since not all allegedly liable or responsible parties have been
named, these same identified third-parties may be required to litigate liability and damage issues

with those “thousands” of contributors to the IRW.

® Defendants’ Response in Opposition to Plaintiffs’ Motion to Sever and Stay and/or Strike or Dismiss the Claims
Asserted in the Third-Party Complaints and Integrated Brief in Support, Docket Number 495, page 2.

" See the affidavit of Holly Berry Griffin, attached hereto as Exhibit “A.”.
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The watershed area of the Illinois River Basin (IRW) consists of 748 square miles (45%)
in Arkansas and 897 square miles (55%) in Oklahoma. However, the population of cities in
Arkansas in the IRW in the 2000 US Census was 174,691 (89%) while the population of cities in
Oklahoma in the IRW was 20,623 (11%).

Three Oklahoma Municipalities (Tahlequah, Watts and Westville) were named. Seven
Arkansas Municipalities (Springdale, Rogers, Siloam Springs, Fayetteville, Gentry, Prairie
Grove, and Lincoln) are in the IRW but were not included.

As previously stated, the activities alleged by the Third-Party Plaintiffs to be contributing
to the damage include the operation of municipal waste water plants, septic systems, haying,
grazing of livestock, lawn maintenance, and ownership, operation and maintenance of golf
courses, parks, nurseries, lake marinas, float trip operations, cabins, RV parks and campgrounds.

Yet, no Arkansas residents or businesses compromising 89% of the municipal population
and 45% of the land area in the IRW were named. Since the Third-Party Plaintiffs have stated to
the Court that they selected a “cross section,” are they representing that none of the above
described activities are being conducted on the Arkansas side of the IRW by Arkansas residents
and businesses? Surely not.

The foregoing strongly suggests that the Third-Party Plaintiffs intentionally omitted
Arkansas residents and businesses in the IRW to the prejudice of The Berry Group and
obviously for political purposes in an attempt to encourage the named Third-Party Defendants to
put political pressure on the Oklahoma Attorney General to drop the proceeding.

The Court should not allow itself to be so used and for that reason alone the case should
be dismissed or at least stayed until it goes away against the Third-Party Defendants.

Plaintiffs sued one industry, the Poultry Integrators. The inclusion of parties engaged in

other activities that allegedly created liability will only serve to complicate and confuse the
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issues. In United States v Kramer, 770 F.Supp. 954, 960 (D.N.J. 1991), also cited by plaintiffs,
third-party contribution actions were severed from plaintiff’s action. In its ruling the Court
noted:

To try this case with well over 300 parties would be overwhelming due to the

resulting administrative, procedural, factual, and legal complexity. Such a mass

trial would also result in the unnecessary expenditure of a tremendous amount of

money, time and effort on the part of hundreds of parties and the wasting of

judicial resources arising out of months of discovery, motion practice and the

trial itself. Determination of issues in the primary case, or a settlement, should it

occur, is likely to eliminate many issues in dispute between the defendants and

the third-party defendants.

In balancing the interests of efficiency and prejudice to the parties, preference is given to
judicial economy over prejudice to the parties. However, the addition of a large number of
parties but not all of those that Tyson claims are contributors to the pollution of the IRW, does
not promote judicial efficiency of one lawsuit to resolve all claims. The identified third-parties
are alleged to be engaged in a wide range of activities that allegedly pollute the waterway. The
potential for separate litigation exists since not all alleged contributors are before the Court. Yet,
third-party defendants suffer prejudice in terms of time and costs created by the inclusion into
the difficult and scientifically complex litigation between the State of Oklahoma and the Poultry
Integrators.®

The inclusion of a large number of third-parties engaged in other activities than those of
the defendants increases the issues to be resolved by the Court. Since additional litigation is still
needed to litigate the responsibility of all parties, judicial economy and convenience is not

served by the third-party complaint. Absent such benefit the third-party complaint should be

dismissed or severed and stayed from plaintiffs’ action.

8 Plaintiff has also claimed prejudice by inclusion of the third-party actions. See plaintiff’s motion and brief, Docket
number 247, at pages 8 to 10.
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Conclusion

Tyson claims the third-party actions promote judicial economy and efficiency without
prejudice to plaintiff and third-party defendants. The argument may have some validity if all
alleged contributors to the IRW were included. Instead, only 150 named individuals or entities
and 150 John Doe entities have been included as third-party defendants. The inclusion of these
parties increases the complexity and cost of the litigation without any benefit to the Court. If
multiple lawsuits were a danger before the third-party complaints, such danger still exists after
filing of the third-party complaints. If inconsistent verdicts existed before the filing of the third-
party complaints, such danger still exists after the filing of the third-party complaints. The only
thing that has been accomplished by the third-party complaints is an increase in the size,
complexity and expense of the litigation. The elimination of multiple actions has not been
accomplished. Plaintiffs have targeted a specific industry. The Defendants have targeted only a
few vulnerable, political sensitive individuals. Defendants have alleged that thousands are
responsible for the condition of the IRW and have named a few of those alleged contributors
outside of the industry selected by Plaintiffs. For these reasons, the Berry Group of defendants
requests this Court to dismiss the third-party complaint of Tyson or, in the alternative, to sever
the third-party complaints and stay the proceedings until resolution of the plaintiffs’ action

against the defendants.

10
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Respectfully submitted,

s/R. Jack Freeman

Tony M. Graham

Okla. Bar No. 3524

E-mail: tgraham@grahamfreeman.com
R. Jack Freeman

Okla. Bar No. 3128

E-mail: jfreeman@grahamfreeman.com
William F. Smith

Okla. Bar No. 8420

E-mail: bsmith@grahamfreeman.com
GRAHAM & FREEMAN, PLLC

6226 E. 101st Street, Suite 300

Tulsa, Oklahoma 74137,

Telephone: 918- 298-1716

Facsimile: 918- 298-1728
ATTORNEYS FOR THE BERRY GROUP

s/John B. DesBarres s/R. Jack Freeman

John B. DesBarres, OBA No. 12263

WILSON, CAIN & ACQUAVIVA

1717 South Boulder, Suite 801

Tulsa, Oklahoma 74119

Telephone: (918) 583-4777

Facsimile: (918) 583-0774

E-mail: mribdb@msn.com; johnd@wcalaw.com
ATTORNEYS FOR THIRD-PARTY DEFENDANTS, 143 —
JERRY MEANS; 143 — ANN MEANS; 144 — DOROTHY
ANN MEANS AS TRUSTEE OF THE DOROTHY ANN
MEANS TRUST; 145 — DOROTHY ANN MEANS AS
TRUSTEE OF THE JERRY L. MEANS TRUST,; 144 -
JERRY MEANS AS TRUSTEE OF THE DOROTHY ANN
MEANS TRUST; AND 145 — JERRY MEANS AS
TRUSTEE OF THE JERRY L. MEANS TRUST.

(Signed by filing attorney with permission of Mr.
DesBarres)

11


mailto:tgraham@grahamfreeman.com
mailto:jfreeman@grahamfreeman.com
mailto:jfreeman@grahamfreeman.com
mailto:mrjbdb@msn.com
mailto:johnd@wcalaw.com

Case 4:05-cv-00329-GKF-PJC  Document 589 Filed in USDC ND/OK on 05/14/2006 Page 12 of 14

CERTIFICATE OF SERVICE

| hereby certify that on the 14™ day of May 2006, | electronically transmitted a copy of this Brief
In Support of Motion of The Berry Group of Third-Party Defendants for Dismissal, and
Alternatively for Severance and Stay, of The Third-Party Complaint of Defendants/Third-Party
Plaintiffs, Tyson Foods, Inc., Tyson Chicken, Inc., Cobb-Vantress, Inc., Peterson Farms, Inc.,
Simmons Foods, Inc., George’s Inc. and Willow Brook Foods, Inc. to the Clerk of Court using
the ECF System for filing and transmittal of a Notice of Electronic Filing to the following ECF

registrants:

Jo Nan Allen

Frederick C. Baker

Tim Keith Baker
Douglas L. Boyd

Vicki Bronson

Paula M Buchwald
Louis Werner Bullock
Lloyd E. Cole, Jr.
Angela Diane Cotner
John Brian DesBarres
W. A. Drew Edmondson
Delmar R. Ehrich

John R. Elrod

William Bernard Federman
Bruce Wayne Freeman
Richard T. Garren
Dorothy Sharon Gentry
Robert W. George
James Martin Graves
Michael D. Graves
Thomas James Grever
Jennifer Stockton Griffin
Carrie Griffith

John Trevor Hammons
Michael Todd Hembree
Theresa Noble Hill
Philip D. Hixon

Mark D. Hopson

Kelly S. Hunter Burch
Stephen L. Jantzen
Mackenzie Lea Hamilton Jessie
Bruce Jones

Jay Thomas Jorgensen
Raymond Thomas Lay
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Krisann Kleibacker Lee
Nicole Marie Longwell
Linda C. Martin

Archer Scott McDaniel
Robert Park Medearis, Jr
James Randall Miller
Robert Allen Nance

J. Stephen Neas

George W. Owens
David Phillip Page
Marcus N. Ratcliff
Robert Paul Redemann
Melvin David Riggs
Randall Eugene Rose
Patrick Michael Ryan
Robert E. Sanders

David Charles Senger
Jennifer Faith Sherrill
Colin Hampton Tucker
John H. Tucker

R. Pope Van Cleef, Jr.
Kenneth Edward Wagner
David Alden Walls
Elizabeth C. Ward
Sharon K. Weaver
Timothy K. Webster
Gary V. Weeks

Adam Scott Weintraub
Terry Wayen West

Dale Kenyon Williams, Jr.
Edwin Stephen Williams
Douglas Allen Wilson

J. Ron Wright

Lawrence W. Zeringue
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I hereby certify that on May 15, 2006, | served the same document by U.S. Postal Service on the
following who are not registered participants of the ECF System:

Jim Bagby
RR 2, Box 1711
Westville, OK 74965

Gordon W. and Susann Clinton
23605 S. Goodnight Lane
Welling, OK 74471

Eugene Dill
P.O. Box 46
Cookson, OK 74424

Marjorie Garman
5116 Highway 10
Tahlequah, OK 74464

James C. Geiger
Rt 1, Box 222
Kansas, OK 74347

Thomas C. Green

Sidley Austin Brown & Wood LLP
1501 K St. NW

Washington, DC 20005

G. Craig Heffington
20144 W. Sixshooter Road
Cookson, OK 74427

James R. Lamb, individually and
dba Strayhorn Landing

Rt 1, Box 253

Gore, OK 74435

D. Jean Lamb, individually and
dba Strayhorn Landing

Rt 1, Box 253

Gore, OK 74435

Monte W. Strout
209 W. Keetoowah
Tahlequah, OK 74464

Ancil Maggard
Route 2, Box 568
Westville, Oklahoma 74965

Dara D. Mann

Faegre & Benson

90 S. 7" Street, Suite 2200
Minneapolis, MN 55402-3901

Doris Mares
P.O. Box 46
Cookson, OK 74424

Teresa Brown Marks
323 Center Street, Suite 200
Little Rock, AR 72201

Charles L. Moulton
323 Center Street, Suite 200
Little Rock, AR 72201

William H. Narwold
Motley Rice LLC (Hartford)
20 Church Street, 17" Floor
Hartford, CT 06103

Donna S. Parker
Richard E. Parker
34996 S. 502 Road
Park Hill, OK 74451

Jane T. Spencer
Rt 1, Box 222
Kansas, OK 74347

Kenneth D. Spencer
Rt 1, Box 222
Kansas, OK 74347

Robin L. Wofford
Route 2, Box 370
Watts, OK 74964
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C. Miles Tolbert

Secretary of the Environment
State of Oklahoma

3800 North Classen
Oklahoma City, OK 73118

Date: May 14, 2006 s/R. Jack Freeman
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